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Assessment of need is at the core o f  community care, and the service user is at the core 

o f  the process. In theory the idea is simple-find out by talking to  the service user and 

their carers, doctor, etc., what their problems are and what help they need; compare those 

needs with your statutory powers and duties, in  l ight o f  your departmental priorities, and 

decide which of these needs can be met. Of course, i t  is more complex than that because 

health, housing, financial, and emotional needs are connected to  the social care needs; 

because the needs are already being met in  whole or in  part by a carer or out o f  the service 

user's own pocket; because other agencies, both statutory such as the NHS, and volun- 

tary, are likely to  be involved in  meeting any need, as well as providing information forthe 

assessment. Get i t  wrong, in  the view o f  the service user or a family member, and com- 

plaints or l i t igation are possible. Get i t  right, and the process has only just started, as each 

case wi l l  need continual monitoring, interagency review, and re-assessment. 
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i 
Understandingthe basic frameworkwill, we hope, beofassistance.That is the objective of 

this chapter. The framework which we want to explain to you is to be found in a combination i 
I 

of statutory requirements and government circulars, with a gloss provided by the courts. 1 

The statutory framework-NHSCCA, s. 47 

If you need to refresh your memory as to what the acronyms mean, see the previous 
chapter. On this occasion, however, we will give you it in full as one Act is at the core: 
National Health Service and Community Care Act. Assessment starts with s. 47, which 
sets out the statutory duties governing assessments and plans for the individual. This is 
worth quoting in full (with added emphasis): 

(1) Subject to subsections (5) and ( 6 )  below [not quoted-they allow you to meet needs 
without an assessment in order to deal with an emergency], where it appears to a local 
authority that any person for whom they may provide or arrange for the provision of 
community care services may be in need of any such services, the authority- 

(a) shall carry out an assessment of his needs for those services; and 
(b) having regard to the results of that assessment, shall then decide whether his needs call 

for the provision by them of any such services. 

It is clear from the wording of s. 47 that an individual does not have to ask to be 
assessed; the local authority has to carry out an assessment of anyone who might be 
eligible for community care. The community care plan for the social services author- 
ity should already have identified, in broad terms, numbers and needs of people who 
might need the services. 

Section 47(3) requires you, when assessing an individual, to notify the health author- 
ity or housing authority if you think that that agency may need to provide services. 
And s. 47(6) requires you, in urgent cases, to provide services first and to complete the 
assessment second. 

Section 47 goes on to require an automatic assessment to take place of the needs of 
any persons who are disabled: 

(2) If at any time during the assessment of the needs of any person under subsection (l)(a) 
above it appears to a local authority that he is a disabled person, the authority- 
(a) shall proceed to make such a decision as to the services he requires as is mentioned 

in section 4 of the Disabled Persons (Services, Consultation and  Representation) 
Act 1986 without his requesting them to do so under that section; and 

(b) shall inform him that they will be doing so and of his rights under that section. 

The cross reference in s. 47(2) to s. 4 of the DPSCRA 1986 is the beginning of a legisla- 
tive paper chase. We will not do this on every occasion, but we are going to try follow- 
ing up the leads provided. In the process we will bring you into contact with the most 
important parts of the legislation, and illustrates some of the complexities of tracking 
down what powers and duties you have. We will highlight in bold the sections which 
require legislative surfing. 
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In s. 4 of the DPSCRA 1986, which s. 47 referred to, you find the following: 

4 Services under s 2 of the 1970 Act: duty to consider needs of disabled persons 
When requested to do so by- 

(a) a disabled person, 

(b) his authorised representative, or 

(c) any person who provides care for him in the circumstances mentioned in section 8, 

a local authority shall decide whether the needs of the disabled person call for the provi- 
sion by the authority of any services in accordance with section 2(1) of the 1970 Act (pro- 

vision of welfare services). 

The 1970 Act referred to is the Chronically Sick and Disabled Persons Act (CSDPA). 
There is also a reference to s. 8 of the 1986 DPSCRA. The latter states: 

8 Duty of local authority to take into account abilities of carer 

(1) Where- 
(a) a disabled person is living at home and receiving a substantial amount of care on a 

regular basis from another person (who is not a person employed to provide such 
care by any body in the exercise of its functions under any enactment), and 

(b) it falls to a local authority to decide whether the disabled person's needs call for the 
provision by them of any services for him under any of the welfare enactments, 

the local authority shall, in deciding that question, have regard to the ability of that 
other person to continue to provide such care on a regular basis. 

(2) Where that other person is unable to communicate, or (as the case may be) be commu- 
nicated with, orally or in  writing (or in each of those ways) by reason of any mental or 
physical incapacity, the local authority shall provide such services as, in their opinion, 

are necessary to ensure that any such incapacity does not prevent the authority from 
being properly informed as to the ability of that person to continue to provide care as 

mentioned in subsection (1). 

We still have to check s. 2 of the 1970 Act. Section 2 states: 

2 Provision of welfare services 

(1) Where a local authority having functions under section 29 of the National Assistance 
Act 1948 are satisfied in the case of any person to whom that section applies who is 
ordinarily resident in their area that it is necessary in order to meet the needs of that 
person for that authority to make arrangements for all or any of the following matters, 

namely- 
(a) the provision of practical assistance for that person in his home; 
(b) the provision for that person of, or assistance to that person in obtaining, wireless, 

television, library or similar recreational facilities; 
(c) the provision for that person of lectures, games, outings or other recreational facil- 

ities outside his home or assistance to that person in taking advantage of educa- 
tional facilities available to him; 

(d) the provision for that person of facilities for, or assistance in, travelling to and from 
his home for the purpose of participating in any services provided under arrange- 
ments made by the authority under the said section 29 or, with the approval of the 
authority, in  any services provided otherwise than as aforesaid which are similar to 

services which could be provided under such arrangements; 
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(e) the provision of assistance for that person in arranging for the carrying out of 
any works of adaptation in his home or the provision of any additional facilities 

designed to secure his greater safety, comfort or convenience; 
(f) facilitating the taking of holidays by that person, whether at holiday homes or 

otherwise and whether provided under arrangements made by the authority or 
otherwise; 

(g) the provision of meals for that person whether in his home or elsewhere; 
(h) the provision for that person of, or assistance to that person in obtaining, a tele- 

phone and any special equipment necessary to enable him to use a telephone, 
then,. . .subject.. . to the provisions of section 7(1) of the  Local Authority Social 
Services Act 1970 (which requires local authorities in the exercise of certain func- 
tions, including functions under the said section 29, to act under the general guid- 

ance of the Secretary of State) and to the provisions of section 7A of that Act (which 
requires local authorities to exercise their social services functions in  accord- 
ance with directions given by the Secretary of State), it shall be the duty of that 
authority to make those arrangements in exercise of their functions under the said 
section 29. 

We do not need to take you through s. 7 of LASSA, since we covered that in 
Chapter 3. Though we have not quite finished surfing, we have reached our goal of 
finding what provision could be made on behalf of the people whose needs were being 
assessed under s. 47 NHSCCA, and this is s. 29 of the National Assistance Act. This sec- 
tion is the core of the post-war design of social care services for people not requiring 
residential care. A matching section is s. 21, dealing with residential care provision, 
which you will encounter in Chapter 18. 

29 Welfare arrangements for blind, deaf; dumb and crippledpersons, etc 

(1) A local authority may, with the approval of the Secretary of State, and to such extent as 
he may direct in relation to persons ordinarily resident in  the area of the local author- 
ity shall make arrangements for promoting the welfare of persons to whom this section 
applies, that is to say persons aged eighteen or over who are blind, deaf or dumb or who 

suffer from mental disorder of any description, and other persons aged eighteen or over 
who are substantially and permanently handicapped by illness, injury, or congenital 
deformity or such other disabilities as may be prescribed by the Minister. 

(21, (3) .  . . 
(4) Without prejudice to the generality of the provisions of subsection (1) of this section, 

arrangements may be made thereunder- 

(a) for informing persons to whom arrangements under that subsection relate of the 

services available for them thereunder; 
(b) for giving such persons instruction in their own homes or elsewhere in methods of 

overcoming the effects of their disabilities; 
(c) for providing workshops where such persons may be engaged (whether under a con- 

tract of service or otherwise) in suitable work, and hostels where persons engaged in 
the workshops, and other persons to whom arrangements under subsection (1) of 
this section relate and for whom work or training is being provided in pursuance of 
the Disabled Persons (Employment) Act 1944 [or the  Employment and  Training 
Act 19731 may live; 
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(d) for providing persons to whom arrangements under subsection (1) of this section 

relate with suitable work (whether under a contract of service or otherwise) in their 
own homes or elsewhere; 

(e) for helping such persons in disposing of the produce of their work; 
(f) for providing such persons with recreational facilities in their own homes or 

elsewhere; 
(g) for compiling and maintaining classified registers of the persons to whom arrange- 

ments under subsection (1) of this section relate. 

(4A) Where accommodation in a hostel is provided under paragraph (c) of subsection 
(4) of this section- 

(a) if the hostel is managed by a local authority, section 22 of this Act shall apply as it 
applies where accommodation is provided under section 21; 

(b) if the accommodation is provided in a hostel managed by a person other than a 
local authority under arrangements made with that person, subsections (2) to  (4A) 
of section 26 of this Act shall apply as they apply where accommodation is pro- 
vided under arrangements made by virtue of that section; and 

(c) sections 32 and 43 of this Act shall apply as they apply where accommodation is 
provided under sections 21 to 26; 

and in this subsection references to 'accommodation' include references to board and 

other services, amenities and requisites provided in connection with the accommoda- 
tion, except where in  the opinion of the authority managing the premises or, in the 
case mentioned in paragraph (b) above, the authority making the arrangements their 
provision is unnecessary. 

(5) . . . 

(6) Nothing in the foregoing provisions of this section shall authorise or require- 
(a) the payment of money to persons to whom this section applies, other than persons 

for whom work is provided under arrangements made by virtue of paragraph (c) or 
paragraph (d) of subsection (4) of this section or who are engaged in work which 
they are enabled to perform in consequence of anything done in pursuance of 
arrangements made under this section; or 

(b) the provision of any accommodation or services required to be provided under 
[the National Health Service Act 2006 or the National Health Service (Wales) Act 
20061 . . . 

(7) A person engaged in work in a workshop provided under paragraph (c) of subsection 
(4) of this section, or a person in receipt of a superannuation allowance granted on his 
retirement from engagement in any such workshop, shall be deemed for the purposes 
of this Act to continue to be ordinarily resident in the area in which he was ordinarily 
resident immediately before he [was accepted for work in that workshop; and for the 
purposes of this subsection a course of training in such a workshop shall be deemed to 
be work in that workshop]. 

We could-but will not as this legislative surfing could never end-now take you to 
the NHS legislation of 2006, which requires social services departments to respond 
to requests from the NHS to provide services, from the range of services they are 
required or permitted to provide, for NHS patients. If we had set out the whole of s. 47 

NHSCCA, not just subsection (Z), we would have set out on an additional trail looking 
at the obligation to consult the representatives of disabled persons under DPCRSA, 



C H A P T E R  17 A S S E S S M E N T  O F  N E E D  FOR C O M M U N I T Y  CARE 

ss. 2 and 3. For present purposes, all we have space to say is that that obligation 
exists. 

It is important to grasp what we have just covered, as it is at the core of community 
care assessment and provision. You must assess the needs for services of anyone who is 
classed under NAA, s. 29 as disabled. You must consult the disabled person's represen- 
tative. You must take into account the capacity and needs of the carer of the disabled 
person. You must consider whether any of the services listed in s. 29 are required-help 
with overcoming disability in the home, workshops, etc. You must also consider the 
schemes which s. 29 enables the Government to publish, to see what other provision is 
available for the disabled person so you can assess their need for such services accord- 
ingly. We will consider such schemes in the next chapter. 

We have taken you through this bit of legislation in full to show how you must assess 
needs for non-residential services for disabled persons. You also have powers and duties to 
provide residential accommodation for the disabled (see Chapter 18), to provide services 
for the sick, for mothers of young children, and for the old. Section 47 requires you to carry 
out an assessment of need as soon as you are aware that such a need may have arisen. 

llli Case law on assessment-does it make the 
statutes easier to understand? 

The Barry case will be considered in some detail below. We cite it here to illustrate that 
if the statute law is complex, often the case law is no better. The question was whether a 
social services department could reduce the assessed need for care services provided to 
Mr Barry, on the ground that the authority could not afford to maintain the high level 
of care they had previously provided. Mr Barry's challenge to the decision was finally 
decided in the House of Lords in R v Gloucestershire County Council, exparte Barry (1997). 
Here is an extract from a key part of the judgment of Lord Nicholson: 

Neither the fact that the section imposes the duty towards the individual, with the cor- 
responding right in the individual to the enforcement of the duty, nor the fact that consid- 
eration of resources is not relevant to the question of whether the duty is to be performed or 
not, means that a consideration of resources may not be relevant to the earlier stages of the 
implementation of the section which lead up to the stage when satisfaction is achieved. 

This is a key part of the judgment. But what does it mean? We think that Lord Nicholson 
is saying that: 

(a) statute requires the council to make provision for Mr Barry; 

(b) Mr Barry is entitled to ask the court to force the council to carry out its duty; 

(c) the council cannot plead poverty as a way out of the duty; but 

(d) the council's resources can be relevant in assessing what it can actually be 
required to do for Mr Barry. 

We are reluctant to cast too much blame for the complexity of language and statute, 
since our own attempts to explain the provisions may, for you, be equally confusing. 



P A R T  I V  R E S P O N S I B I L I T I E S  TOWARDS ADULTS 

We hope we have shown how s. 47 and the statutory requirement to carry out an assess- 
ment of an individual is at the core of community care assessment and of community 
care law. We will now try and explain the legal principles of the assessment itself. The 
Barry case, incidentally, is extremely important and is covered below. 

The assessment process-needs come first 

The assessment should be carried out by specialist social services staff, not by the ser- 
vice providers. The service user's needs for community care or residential provision 
are to be assessed in light of their need for any services which the local authority has a 
power or duty to provide. The assessment is not at this point an assessment of whether 
their needs can be met. 

Government guidance on assessment is contained in circular LAC (2002)13, Fair 
Access to Care Services [FACS]. The assessor is charged, under this guidance, with one 
overarching task: 

councils should operate just one eligibility decision for all adults seeking social care sup- 

port-namely, should people be helped or not? 

The Department of Health's Policy Guidance, at para. 3.24, provides an important gloss 
on this by stating that 'service provision should, as far as possible, preserve or restore 
normal living'. The order of priorities in assessment of need is therefore in identifying 
what services will achieve: 

(a) support so that the service user can live at home; 

(b) a move to more suitable accommodation; 

(c) a move to another household; 

(d) a move to residential care; 

(e) a move to a nursing home; or 

(f) long-stay hospital care. 

Circular LAC (92)12, Housing and Community Care (still current) requires the assess- 
ment to focus on the difficulties an individual is facing, and to take into account the 
following: 

(a) capacitylincapacity; 

(b) preferences and aspirations; 

(c) the living situation; 

(d) support from relatives and friends; and 

(e) other sources of help. 

Local authorities are democratically elected accountable public bodies. They set their 
own budgets and raise money from electors, who can remove councillors from office if 
they spend too much or too little on council services. Although there is much criticism 
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of 'post code lotteries' in health services, there is no expectation that provision of com- 
munity care in Newcastle upon Tyne will match provision in Newcastle under Lyme or 
Newcastle, Shropshire. Minimum standards must be achieved, and assessed needs met 
where statute provides a duty to do so. This provides scope for significant variation in 
what the local authority sees as priority, and as we will see in the next chapter, budg- 
ets can be taken into account in deciding what services can be provided in meeting 
assessed need. 

LAC (2002)13, Fair access to care services: guidance on eligibility criteria for adult social 
care is a core document, and makes this point clearly. This states: 

42. [I]t is not the intention of the Department of Health that individuals with similar needs 

receive similar services up and down the country. This is because, although all councils 
should use the same eligibility framework to set their local criteria, the different budgetary 
decisions of individual councils will mean that some councils will be able to provide serv- 
ices to proportionately more adults seeking help than others. In addition, service provision 

is configured differently in different parts of the country. What is important is for people 
with similar needs to be assured of similar care outcomes, if they are eligible for help, irre- 
spective of the services that are provided to meet eligible needs. 

When determining the most appropriate level of support to individuals with eligible 

needs, councils should ensure that resources are used cost-effectively with due regard to 
individuals' needs and agreed outcomes. 

43. Once eligible needs are identified, councils should meet them. However, services may 
also be provided to meet some presenting needs as a consequence of, or to facilitate, eligible 
needs being met. 

44. The determination of eligibility in individual cases should take account of the support 
from carers, family members, friends and neighbours which individuals can access to help 
them meet presenting needs. 

Eligibility criteria 

The assessment should look in particular at the autonomy of the service user, issues of 
health and safety, the ability to manage daily routines, their family life, and ability to 
engage with their community. The individual's needs for services should be categorized 
as being in one of four bands: critical, substantial, moderate, or low. Each need should 
be separately identified and categorized-it is the need, not the service user, which is 
critical, substantial, moderate or low. 

But each social services authority establishes its own eligibility criteria. It is for the 
council then to determine whether the service must be provided-some councils will 
meet a given need when it is substantial, others only when it is critical. The circular 
permits this approach. But an authority must follow its own published criteria and 
must assess according to the priority criteria which we have reproduced in Box 17.1. 
The wording of each eligibility band should not be altered by local authorities-the 
discretion only lies in the decision as to what provision is appropriate for needs assessed 
within the different bands. 
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Assessment of a health, as opposed to a social care, need does not require the social 
services department to make provision-but the assessment should not have to be 
repeated, and the health authorities should have been involved in the assessment if 
there is any evidence of health problems. 

m The resources of the local authority 

Once a need is assessed as existing, it must be met if the service is one of the obliga- 
tory services identified in the next chapter. But what is the relationship between the 
needs of the individual and the resources of the authority? Does a need diminish if the 
resource to meet it has reduced? Perhaps surprisingly, the answer to this question is yes, 
as is indicated in the case of R v Gloucestershire County Council, ex parte Barry (1997). 

Mr Barry was 79 and severely disabled. He was assessed as requiring cleaning and 
laundry services; a schedule was worked out for what he would receive, and when, which 
seemed to work fine. But then the authority came under under financial pressure, and 
decided to reassess him. Not surprisingly, given the motivation to save money, it 'dis- 
covered' that what he really needed was reduced laundry services and, how fortunate!, 
no cleaning at all. But Mr Barry's health had not improved and from his perspective his 
needs remained the same, so how could the authority say he no longer needed the same 
services? He applied for judicial review. The Court of Appeal decided that under CSDPA, 
s. 2 (we saw above that, for a disabled person as defined under s. 21 NAA, the NHSCCA, 
s. 47 assessment is carried out with reference to this section), he should receive those 
services he was assessed as needing; resource problems did not change those needs. 

The House of Lords-in a majority decision with some powerful dissenting judg- 
ments-overturned this decision. It ruled that the authority has a duty to provide only 
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what it can reasonably afford. You might think this is a separate question from assess- 
ment, and that it belongs in the next chapter of this book, on provision. We would be 
inclined to agree with you, but we would be wrong. 

What the Lords were saying here was that you can work backwards from cost of pro- 
vision and use the cost as a factor in assessing whether the provision is actually needed. 
In other words assessment is not separate from provision, and the s. 47 NHSCCA assess- 
ment, and any subsequent re-assessment, takes into account the service user's needs 
in the light of financial constraints. If the needs are expensive to meet, the assessment 
can in essence say that the service user only needs the amount of service which can be 
afforded. 

But the Lords also said-prepare for mental gymnastics here-that once a need is 
assessed as existing, the authority must  meet that need, even if it lacks resources. If you 
fall into the trap of saying a service user needs a service, and it falls into the list of those 
that must be provided in your local authority's priorities under FACS, identifying the 
lack of resources at this late stage is irrelevant. In R v Sefton MBC, ex parte Help the Aged 
(1997) the authority was ordered to provide residential accommodation to an elderly 
service user, because she had been assessed as needing it. 

To make this proposition sound more reasonable from the local authority point of 
view, need is a flexible and subjective concept; it cannot be dissociated from the means 
by which it is to be met, taking into account the other pressures on a public authority's 
budget and looking at the individual's problems in a proportionate fashion. We think it 
would be honest, and accountable, to assess the service user's needs for, say, daily bath- 
ing regardless of the authority's financial position; the council is then free to choose 
whether it spends money on meeting that need and the voters are free to endorse or 
reject the approach chosen. It is a fudge to assess someone as not needing the full ser- 
vice on the grounds that there is insufficient money to pay for it. It also puts those car- 
rying out assessments into a dishonest position, where they are under pressure to assess 
what can be paid for rather than what is needed. 

Much will turn on the language used in the assessment. 'We can't meet your needs 
because we can't afford it' won't work if challenged in court. 'This is how we can meet 
your needs within the available resources' may work. Barry was decided before the 
Human Rights Act was in force. It also clashes, in our opinion, with a House of Lords 
decision on providing home education to a girl  with^^. In R v East Sussex County 
Council, ex parte Tandy (1998), Lord Browne-Wilkinson stated: 

Parliament has chosen to impose a statutory duty, as opposed to a power, requiring the local 
authority to do certain things. In my judgment the court should be slow to downgrade such 
duties into what are, in effect, mere discretions ... .If Parliament wishes to reduce public 
expenditure on meeting the needs of sick children then it is up to Parliament so to provide. 

Tandy related to a different statutory duty-provision of education, not care-so it can 
technically be distinguished from Barry. In spirit, however, Barry is open to question if 
Tandy is correct. 

Following Barry, the Department of Health issued a Guidance Note (LASSA (97)13) 
telling local authorities not to use the judgment as an excuse to take decisions on 
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resource grounds only. The circular says that decisions must always be based on a needs 
assessment. We cannot agree that Barry allows you to do this without reference to the 
resources from which the needs will be met. 

Since Barry the FACS circular has also been issued, which enables an authority to 
determine in advance which levels of eligibility they will normally meet. There is 
no higher band than critical, and if the social services department cannot meet crit- 
ical need, its decision will be reviewable by a court. In every case below that level the 
department has discretion. Even it is has stated that it will not meet all needs assessed 
as substantial, it will have to consider each case individually and justify its decision. It 
cannot have a blanket policy never to meet substantial needs. If the authority cannot 
justify a decision not to meet substantial needs, the decision is open to challenge. Even 
need assessed as moderate must be considered on a case by case basis, with the decision 
justified rather than provision refused automatically. In all cases of refusal, Barry ena- 
bles resources to be part of the overall consideration of what needs are met, and what 
needs cannot be. 

a Assessment of the carer 

A press release from Help the Aged dated 24 October 2001 states: 'more than a million 
older carers are having to look after the sick without adequate support from health, 
social services or homecare agencies'. In attempting to tackle this issue the CRSA was 
strengthened by the CDCA in 2000. The authority must not only assess the needs of 
the person who is being cared for; it must assess the ability of any persons aged over 
16 caring for that person. This assessment must be realistic and not turn a blind eye 
to the burden carers take on. The intention of the two Acts taken together is to ensure 
that the silent army of voluntary carers-including young children looking after sick 
parents-is monitored by the authority, and their efforts supplemented by care services 
to both service users; that is, the carer and the person being cared for. The right of the 
carer to their own life, particularly education and leisure opportunities, must also be 
considered in the assessment. Where this was good practice before, it is now a statutory 
requirement as a result of the Carers (Equal Opportunities) Act 2004. It is a statutory 
requirement to ask: what would the carer do if they did not have these caring respon- 
sibilities? What services will free up the carer to continue to have a reasonable caring/ 
personal life balance? 

The approach to working with the carer is summed up in the Community Care 
Assessment Directions LAC (2004)24: 

2.-(1) In assessing the needs of a person under section 47(1) of the Act a local authority 
must comply with paragraphs (2) to (4). 

(2) The local authority must consult the person, consider whether the person has any carers 
and, where they think it appropriate, consult those carers. 

(3) The local authority must take all reasonable steps to reach agreement with the person 
and, where they think it appropriate, any carers of that person, on the community care 
services which they are considering providing to him to meet his needs. 
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(4) The local authority must provide information to the person and, where they think it 

appropriate, any carers of that person, about the amount of the payment (if any) which 
the person will be liable to make in respect of the community care services which they are 
considering providing to him. 

Extracts from the guidance which accompanies these directions is set out in Box 17.2. 
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Assessment of older people 

There is no particularly persuasive reason for assessing older people in a different man- 
ner from other service users. However, the framework for older people introduces the 
Single Assessment Process (SAP) which is described in further detail in Box 17.3. The 
principles behind the SAP are likely to be increasingly applicable for all assessments. 

National Services Frameworks (NSF) and 
guidance for particular service users 

There is a great deal of guidance on assessment and provision for different types of ser- 
vice user. You will get used to navigating the Department of Health web site for updates. 
What follows is merely intended to provide you with a flavour, so that you get to realize 
how much detail is available. We have chosen as our example of guidance the services 
for older people and, more briefly, services for mental health service users. 

We have chosen these two areas because NSF guidance is available. NSFs are aimed 
principally at health services, but the necessary services are closely linked to, and often 
provided by, social services. The older people's NSF was published in 2001 and it has 
set standards which your assessment should take into account. We have reproduced 
these standards (but not the whole NSF) in Box 17.4, because they indicate the detailed 
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Standard 7: Mental health in older people 

Older people who have mental health problems have access to integrated mental health serv- 
ices, provided by the NHS and councils to ensure effective diagnosis, treatment and support, 
for them and for their carers. 

Promoting an active, healthy life: Older age is not always associated with an emphasis on 
health promotion. It should be. Older people wish to remain healthy, active and independent 
of the need for support from services and from their families. This NSFconcludes with a strong 
emphasis on promoting the health and independence of those in olderage. 

Standard 8: The promotion of health and active life in  olderage 

The health and well-being of older people is promoted through a coordinated programme of 
action led by the N H S  with support from councils. 

guidance which is increasingly available for assessments of particular service users. It is 
a requirement of LASSA, s. 7 that you adhere to this type of guidance. 

The other NSF sets standards for assessment and service delivery in relation to serv- 
ices relating to mental health service users. Examples of the standards are that services 
available should be twenty-four hours, service users should have a full care plan pro- 
vided, and there should be no discrimination against service users. More detail is found 
in Chapter 19. 

There is also a large range of specific guidance for assessing service users' needs in 
addition to the NSF. An example, chosen purely for its illustrative value, is Care man- 
agement for olderpeople with serious mental health problems (DOH, 2002). Because it refers 
to the Care Programme Approach-a typical example of how much cross referencing is 
involved-we will also have to explain the CPA after this extract from the 2002 circu- 
lar. The 2002 circular states: 

So that critical aspects of the Care Programme Approach (CPA) may be applied to individ- 
ual older people with depression, dementia and other mental health problems, of sufficient 
complexity and severity for specialist mental health services to be involved, local NHS 
bodies and councils-when implementing and practicing the Single Assessment Process 
for Older People (SAP)-should : 

Ensure that care pathways into specialist mental health services are agreed by agencies 
and understood by professionals, older people, their carers and families. 

Ensure that individual older people, and professionals on their behalf, can access spe- 
cialist mental health services and SAP 24 hours a day, seven days a week, and 365 days 
of the year. 

Ensure that risk assessment explores not only the safety of the individual, but also the 

safety of others including carers, family, neighbours and professionals. 

Ensure that the needs of carers and family members are given due consideration and, 
where appropriate, assessments under the Carers and Disabled Children Act 2000 are 
undertaken. 
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Review the needs of older people, and any services they receive, on discharge from hos- 

pital. For the most severely mentally ill, care plans should be "followed up" with a week 
of discharge from hospital. 

In particular, ensure that the care plans of individuals at risk of suicide include more 
intensive provision for the first three months after discharge from hospital (or interven- 

tion at home), with specific follow-up in the first week. 

Ensure that individual care plans include contingencies for 'what to do in a crisis', and 

should include information sufficient to enable professionals to continue implementing 
the care plan in the interim. 

In addition, ensure that care plans record who the user is most responsive to, how to con- 

tact that person and previous strategies that have been successful in engaging with the 
service user if the user is difficult to engage. 

Ensure, subject to the Common Law Duty of Confidentiality and other legal / statutory 
requirements, that copies of service users' care plans are given to their GPs and other 
appropriate professionals. 

Ensure that when care plans are reviewed, individuals' status under the Mental Health 
Act 1983 are recorded and reviewed. 

Ensure that health and social care professionals involve the police, probation staff and 
other officers of the criminal justice system in individual cases as and when appropriate. 
Where an older person enters prison, community-based health and social care profes- 
sionals should maintain contact with the individual and make plans for care on the per- 
son's release in  collaboration with prison and probation staff as appropriate. 

Ensure that where it is appropriate for older people to move from CPA to SAP (or vice 
versa), such transitions are effectively managed with minimum or no disruption to the 
services that are provided. 

The care programme approach (CPA) in mental health 

It is not clear to us why the CPA has only been introduced to address community care 
needs relating to mental health. The CPA involves drawing up a single care programme 
as part of the assessment of the service user. The care programme is, in one sense, the 
most important outcome of the assessment process. The service user and their carers 
must have the fullest opportunity to play a part in the formulation of the care pro- 
gramme. The inputs expected of all agencies towards meeting the care needs of the 
service user should be recorded in a single care plan. 

The CPA then requires the service user's needs to be graded at one of two levels: 

Standard: They require support or intervention of one agency or discipline or require only 
low-key support from more than one agency or discipline; they are more able to self-manage 
their mental health problems; they have an active informal support network; they are more 
likely to maintain appropriate contact with services; and they pose little danger to them- 
selves or others. 

Enhanced: these service mental health service users have multiple care needs, including 
housing, employment etc, requiring inter-agency co-ordination; they are only willing to 
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co-operate with one professional or agency but have multiple care and support needs; they 

may be in contact with a number of agencies (including the criminal justice system); they 
are likely to require more frequent and intensive interventions, perhaps with medication 
management; they are more likely to have mental health problems co-existing with other 
problems such as substance misuse; they are more likely to be at risk of harming themselves 
or others; and they are more likely to disengage with services. (Reviewing the CareProgramme 
Approach 2006: A consultation document, Care Services Improvement Partnership, DOH, 2006). 

1 Assessment of the service user's resources 
occurs after assessment of need 

Government guidance makes it clear that the individual service user's needs are to be 
assessed, and decisions made on how to address those needs, before looking at whether 
that service user can be called on to pay for or contribute towards any services. If the 
need is established it should be met. So far this is reasonably clear, but read in the con- 
text of LAC (92)12, a Department of Health circular, it is a little less clear: 'An authority 
may take into account the resources available when deciding how to respond to an 
individual's assessment'. This potentially allows the assessor to say that a need does not 
exist because the service user can pay to eliminate it. 

Case law on assessment of need 

Case law has established the following guidance. A department is obliged to assess the 
needs and the court can order you to carry out an assessment if you have not complied 
(R v Sutton LBC, ex parte Tucker (1996)). 

It must assess those needs even if it already knows that it cannot afford to meet them 
(R v Bristol City Council, ex parte Penfold (1998)). 

An inadequate assessment can be struck down by a court on judicial review. In R v 
Birmingham City Council, ex parte Killigrew (2000), the council had reassessed the service 
user as needing only six hours' daily care for her physical needs, where previously she 
required twelve. There was, it was held, no basis at all for this reduction. The reassess- 
ment was carried out without even looking at medical reports or consulting the service 
user's GI?. 

An assessment must be carried out in full: in R (on the application ofHP) v Islington LBC 
(2004) the council had lawfully decided on the basis of psychiatric evidence that HP 
did not qualify for specialist community mental health services, but it was not entitled 
to refuse an assessment of his other needs. 

Failure to assess cannot be used as an excuse not to make appropriate provision: R (on 
the application o fAA)  v Lambeth LBC (2001). 

R (on the application of J) v Newham LBC (2001) confirms assessments must not be 
delayed. The court suggested 35 days would be too much delay. 
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Needs change. The extent to which re-assessment is required depends on the individ- 
ual case. In R (on the application ofHeffernan) v Sheffield City Council (2004) H's condition 
was deteriorating rapidly, and the court held the authority must assess his increasing 
needs. That did not mean that these had to be met. Collins J stated: 'I am bound to 
say that the amount of care [currently provided] is not at all generous. But it does not 
have to be: it must be adequate to meet the proper needs. The Claimant's condition is 
deteriorating and there must be regular reviews of his needs. He was saying he needs 
27-30 hours as opposed to the 24% provided, but more recently, and as a result of 
advice in particular from [a care consultant], the availability of care at all times is said 
to be needed.' The department therefore had to show that it had assessed his changing 
needs. 

Mrs Akuffo has recently been discharged from hospital where she was receiving treatment for 
bipolar disorder. She has chronic diabetes and severe arthritis and she has difficulty with stairs 
and much of her personal care. She has no income or savings. She has no home to return to as her 
tenancy was terminated by her private landlord shortly before her hospital admission, as she was 
said to have been shouting abusive comments to neighbours. How would you go about assessing 
her needs? 

@ ONttIIE RESOURCE CENTRE 

For guidance on how to answer these exercises, visit the Online Resource Centre at: 
www.oxfordtextbooks.co.uk/orc/braynelOe/. 

- 
Ifanythingcan be simple in community care law, the next chapteris the nearestwewillgetto it.You 
cannot, in reality, assess a service user's needs without knowingwhat can be provided. But, apart 
from a discussion on direct payments as an alternative to the provision or purchase of services 
by the local authority, the next chapter requires little more than a listing of services which can, or 
services which must, be provided to those assessed as needing them. 

@ ANNOTATED FURTHER READ116 

The circulars referred to in the text above, and the materials on community care law listed at 

the end of Chapter 17, are all we have been able to identify for further reading. 

In particular you are advised to read Fair Access to Care Services LAC (2002)13 www.dh.gov. 

uk/en/Publicationsandstatistics/Lettersandcirculars/LocalAuthorityCirculars/AllLocalAuthority/ 

DH_4004734. 
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